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MANDATORY STANDARDS

:: This chapter

* This chapter summarises the mandatory standards in Risk Management and CLC

| Practice: A guide for community legal centres in delivering legal and related services
(‘the Guide'}. It must be read in the context of the whole Guide. The chapter
provides references to the more detailed information contained elsewhere in the
Guide.

The Guide

See Ch 1for general information about the role and purpose of the Guide. The
Guide sets mandatory minimum standards for CLCs that are in the National

Pl Scheme. These standards atso apply to CLCs not in the Scheme that are full
members of a state or territory CLC association unless there is a similar alternative
risk management program that applies. See 1.3, 1.5.

The standards in this Guide apply aiso to any branch office, to any specialist,
auspiced or hosted service or project that is, in a legal sense, part of and controlied
by a centre {see 1.1 and to any centre that is part of a multi-program agency.

- All workers, volunteers and management committee members must be familiar
with the mandatory components of the Guide. These requirements apply to all
fegal and related service delivery of the centre. See in particular 3.1,

" Supervision of centre practice by the Responsibie Person

' Each centre must appoint in writing at least one Responsible Person to perform

: the roles set out in the Guide and must advise their state or territory Pli
representative of the name of this person and also of any change in their position.
See the detailed information, including as to the qualifications of Responsible
Persons, at 3.6.17-24.

When the Responsible Person is unable to fulfill the role for any significant period
for whatever reason, the CLC must make arrangements for another suitably
qualified and experienced person to be responsible for the centre’s compliance
with the Guide. This should be a centre employee who is a lawyer with an
unrestricted practising certificate. If this is not possible, the centre will need to
negotiate with their state or territory Pl representative together with the state/
territory CLC association and obtain approval for an alternative arrangement. See
3.6.21-22,7.3.35.

Delegation of responsibility to a Nominated Person/s

It may be necessary and appropriate for the Responsible Person to delegate
responsibility to one or more Nominated Persons with sufficient qualifications,
expertise and experience. See in particular 3.6.25-29 and 7.3. The appointment
must be in writing and the Responsible Person must make clear the nature and
extent of the respensibilities delegatad.

A centre must advise their state or territory Pil representative of the name of any
person appointed as a Nominated Person and also of any change in their position.
Where a Nominated Person is not a centre employee and/or not a lawyer, the
centre must in addition notify their Pil representative and state/territory CLC
association of the responsibilities delegated to the person and the expertise and
experience of the persen that makes them suitable to perform those roles,

Ali Nominated Persons of a centre must take part in the annual cross-check
process.
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MANDATORY STANDARDS

General responsibilities of CLCs
See in particular 3.6.31-4.

An individual CLC must: support centre staff and volunteers to ensure compliance
with the Guide’s mandatory standards; examine policies and procedures to
minimise risk of claims; have written guidelines and procedures about the

type of work the centre will and will not take on and ensure that workers and
management committee members are familiar with these,

A centre must provide the Responsible Person with support and resources to
ensure the Guide is implemented.

A centre must recognise and respect the professional obligations of its workers.
See 3.6.32-34.

A centre must participate in any mandatory meetings and training and induction
activities undertaken by the Pl Committee or the Pil Network.

See also the other mandatory standards listed above and below,
Insurance, notifications and ¢ciaims
See generally Ch 4.

A centre must have professional indemnity insurance that satisfies the
requirements of the relevant state and territory legal profession regulatory bodies
and the terms of relevant legislation in the jurisdiction. See 4.9. A centre may
obtain such insurance by participating in the National Pl Scheme. See Ch 4.

A centre must list and/or describe all its services in its Pl application and in
renewal applications including any specialist, auspiced or hosted project or service
{see 7.11), branch office, clinical legal education program (see 7.13), duty lawyer
service (see 7.14) or service provided pursuant to contract, for example with Legal
Aid Commissions (see 7.15).

A centre participating in the National Pll Scheme must cooperate fully in the
insurance renewal process by completing all details on the appropriate form,
including providing information on all the services that their CLC {including any
branch offices and any specialist, auspiced or hosted services or projects) provides
and disclosing any new or altered relevant information. See in particular 4.6.19-20.

To be covered by the policy, a centre must notify the broker/insurer in writing as

soon as possible and while the policy is in force about a ¢claim or loss and about a
potential claim (any fact/s or circumstance/s that might give rise to a claim). See
in particular 4.7. Wherever possible steps should be taken in the following order:

+ talk to your state/territory Pil representative or if that person cannot be
contacted and the matter is urgent, to another state/{erritory representative

» discuss possible notification with the broker

+ notify the broker who will forward the notification to the insurer; or, if
notifying the insurer directly {for example, because of urgency) copy the broker.

A copy of any notification must be given to the PIl representative. The Pl
representative must aiso be advised of the outcome of any notification/claim that
is made.

A centre must not make any admissions of liability. See 4.7.14-16, 7.3.8-9.
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MANDATORY STANDARDS

Legal Profession Regulation
See generally Ch 5.

~ Acentre must comply with the requirements of the lega! profession laws
operating in their state or territory.

Any person practising as a lawyer at a centre must be admitted to practice and
have a current practising certificate. Where relevant, they must ensure that they
are on the relevant rolls of court. See 5.5.1-3.

Where the [aw of a state or territory provides for ‘supervised’ practice and a lawyer
in a centre is subject to a condition of supervised practice, the Responsibie Person
at the centre must ensure that reasonable supervision is provided. See 5.5.4-7,
3.6.20 and 7.3.7-5.

Trust money, controlied money and transit money

Centres that accept money from or on behalf of clients - as controlled monies or
on trust - must ensure that there are adequate, appropriate and legally compliant
procedures for dealing with and accounting for it. Centres must comply with all
requirements of their state/territory legal profession laws and rules of their legal
profession reguiatory body in this regard. See 5.5.12.

Where legal profession legisiation in a particular jurisdiction provides for the
receipt of transit money, a centre receiving transit money must deal with it as
required by the relevant legislation. See 5.5.13-15.

Immigration Assistance and Registered Migration Agents

A person, whether a lawyer or not, must not provide ‘immigration assistance’
unless that person is a Registered Migration Agent. See 5.5.16. The Responsible
Person must ensure that the requirements of the Migration Act 1958 and
associated regulations are met,

A centre worker or volunteer who is a Registered Migration Agent must comply
with the Migration Agents Registration Authority's code of conduct. See 6.5.1.

Financial counsellors

Any person practising as a financial counsellor at a centre, whether as an
employed worker or volunteer, must comply with the relevant professional
association code operating in the jurisdiction, be accredited by the relevant state
ot territory association, meet the exemption requiremerits under the ASIC Class
Order for the Financial Services Reform Act 2001 (Cth} and meet the exemption
requirements under the National Consumer Credit Protection Act 2009 {Cth). See
6.3.

Social workers

A centre worker or volunteer who is a qualified social worker and is 2 member

of the Australian Association of Social Workers (AASW) must comply with the
codes set out by the AASW. See 6.4. Other similarly qualified workers must also
comply with relevant industry codes where they hold membership of professional
associations.

Duty of confidentiality

Centre workers, volunteers, students and management committee members
must comply with all ethical, contractual and statutory duties of confidentiality.
See 6.6. These duties are owed to all of the centre’s clients induding those of any
specialist, auspiced or hosted service/project (see 7.11) and branch office of the
centre.
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MANDATORY STANDARDS

Any statutory or contractual requirements for information privacy must be
complied with. See 8.20.

Conflicts of interest
See generally Ch 6.
A centre must avoid conflicts of interest,

A centre must have a policy dealing with conflicts of interest and conflict
checking. The policy must cover any branch office and any specialist, auspiced or
hosted service of the centre, See Ch 6 generally and in particular 6.7.6-7, 8.2 and
see Appendix G for an example.

Alt staff (employed and volunteer) and management must be trained to identify
potential conflicts of interest and in their centre’s conflict of interest policy and
procedures. The subject must be covered during the orientation of new staff
{employed and volunteer) and management committee members who will have
any contact with clients, and reinforced regularly. See in particular 6.7.7, 6.7.16-20,
6.7.42-43,8.7.10-11,8.8.

A centre must conduct a full conflict of interest check before giving advice
{whether the advice is given in person, on the telephone, or in any other form) or
commencing casework for a person. See Ch 6 generally and in particular 6.7.39-66.
Afull conflict check requires the client’s name/s and the name/s of the other party
or parties to be checked in the centre’s client database/s. There are some very
limited situations where a ful conflict check is not required. These are set out at
6.7.51-62,

See also 8.2, 8.3.5-6 and Appendix G.

Conflicts checks must cover the whole of a centre’s services including within
each and across all branch offices and all specialist, auspiced or hosted projects
or services (see 7.11) if those offices, services and projects ever provide advice or
casework. See in particular 6.7.41.

If a conflict of interest is discovered, the client should be told that the centre is
unable to provide a service and she or he shouid be referred appropriately. The
centre must be mindful of the duty of confidentiality. See 6.7.66.

A centre must record on every client file and advice record that a conflict check
has been done. In the situation set out at 6.7.60, where a conflict check was not
done of the name of the other party before providing the advice, that fact and the
reason/s for it should be noted. See 6.7.64-65 and 8.3.5-6.

A centre that is a ‘program’ within a multi-program agency must have specific
procedures to avoid and manage conflicts of interest and in particular must have:
an‘information barrier’ that complies with the Jegal profession laws operating in
the relevant state or territory and that has been approved by the relevant state/
territory CLC association in consultation with the Pll representative; an advertised
written policy that supports this information barrier; inclusion of key aspects of
the policy in staff employment contracts; regular training on the policy; regular
review of the effectiveness of the policy by a nominated staff member. In addition,
staff can only be transferred between programs under controlled circumstances.
In order to avoid perceived conflicts of interest, the CLC must have a distinctive
name and its own distinctive letterhead and branding on other communications

. that clearly differentiates the CLC from the other programs. See 6.7.67-72.
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MANDATORY STANDARDS

Where a centre obtains confidential information from a person in the course of
giving that person information or a referral, the client and other party information
must be entered into the Community Legal Services Information System (CLSIS}
and/or other database used. See in particular 6.7.16.

Practice supervision: general

CLCs funded under the Commonwealth Community Legal Services Program (CLSP)
must comply with the CLSP Service Standards. See 7.2.

The Responsible Person must ensure that adequate and appropriate supervision

is provided to ali workers and volunteers providing professional services for the
centre. See 7.3, 3.6.20, 5.5.4-7. This inciudes appropriate supervision of workers and
volunteers providing services in any branch office and any specialist, auspiced or
hosted service or project: see 711

A Responsible Person may delegate their supervisory responsibility to one or
more Nominated Persons who have appropriate qualifications, expertise and
experience. See 7.3 and 3.6.25-29.

If the Responsible Person or other supervisor is on leave, or resigns from the centre
'~ and there is no immediate replacement, the centre must make arrangements

for anather suitably qualified and experienced supervisor. See in particular 7.3.9,
3.6.21-22.

Checking advice and casework

The Responsible Person or a Nominated Person must check all advice and
~ casework performed by volunteer lawyers and volunteer non-lawyers including
in any branch office and any specialist, auspiced or hosted service or project.
Where a volunteer is a Nominated Person, his or her advice and casework must be
checked by a Responsible Person who is a lawyer with an unrestricted practising
certificate or principal certificate {however described) or other employed lawyer
who has an unrestricted practising certificate. If this is net possible, the centre will
- need to negotiate with their state/territory P!l representative and CLC association
~ toobtain approval for an alternative arrangement. Checking must be done in a
timely manner.

The Responsible Person or a Nominated Person must check, as a minimum, a

significant proportion of advice and casework performed by employed non-

lawyers {including seconded non-lawyers), including in any branch cffice and _
any specialist, auspiced or hosted service or project. This includes the advice and I
casework of a Nominated Person who is not a lawyer.

The Responsible Person or a Nominated Person must check, as a minimum, a
sample of advice and casework performed by employed lawyers {including
seconded lawyers}, including in any branch office and any specialist, auspiced or
hosted service or project, on a regular, frequent and random basis. This includes
the advice and casework of the Nominated Person/s themselves and also that of
the Responsible Person unless the Responsible Person is the principal or senior
solicitor at the centre and has an unrestricted practising certificate.

See in particular 7.3.6-7, 7.3.10, 7.1, 7.12 and 3.6.20.

if it becornes apparent that incorrect or incomplete advice has been givento a
client, the caseworker responsible must be aferted, the client must be advised of
the correct advice and the new advice must be recorded. The Responsible Person
should consider whether the person may possibly have a claim against the centre
and the imperative not to admit liability: see 7.3.8-9 and 4.7.14-16.
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Any employee or volunteer giving advice or doing casework must have timely
access to the Responsible Person or the appropriate Nominated Person. See 7.3.10.

File management: for ongoing casework, the day-to-day management or
supervision of each file must be the responsibility of an employed worker. See
7.3.11

File review: a centre must have a comprehensive and accessible file review system
which must ensure that all files are regularly reviewed both by the responsible
fawyer or caseworker and by the Responsible Person or a Nominated Person.

The system must record in each file and in the system itself, the review date,

the limitation date with appropriate forewarnings, any other critical dates, the
employed worker responsible for the file and file reviews conducted. The system
must ensure that action to be taken in a matter on a particular date, including file
review, is not missed due to the absence of a particular person. See detail at 7.5
and see 8.9.5.

Email policy: a centre must have a policy that deals with email use which must,

as a minimum, set out the disclaimer to be used, the procedure for responding to
email inquiries and requests for advice, the treatment of confidential information,
obtaining consent from the client to communicate by email {where the initial
contact by the client was not by email) and the requirement that emails relating
to ongoing clients be printed out and placed in their file and/or stored on their
electronic file. if the centre provides advice by email, the email policy should
incorporate the relevant mandatory standards in this Guide that apply to the
giving of advice, for example, data entry, conflict of interest checks, file opening,
checking advice. The Responsible Person or Nominated Person (if any) must ensure
that there is an email policy, that staff and volunteers know about it and check
that it is being followed. See 7.6, 8.5.6-8 and Appendix F.

CLE and materials: the Responsible Person or Nominated Person (if any) must
check any brochures, publications or other community legal education materials
produced by a centre (including specialist, auspiced and hosted services or projects
and branch offices, if any) for accuracy and legal risk prior to their distribution: see
7.7,7.10-1, 7.13, The Responsible Person or Nominated Person must ensure that
the content of CLE sessions is accurate and up to date and providers are aware of
the law of defamation. Materials must contain a disciaimer. Workers conducting
CLE sessions must not give legal advice during the course of those sessions

and must make clear that information provided in the session is general legal
information and not legal advice. See 7.7.

Checking iaw reform materials: the Responsibie Person or Nominated Person
(if any) must check any law reform materials produced by the centre, (including
specialist, auspiced and hosted services and branch offices, if any) prior to
publication or distribution to ensure they are legally accurate and any risk of
defamation has been considered. See 1.8, 7.10-11, 7.13,

Checking media statements: the Responsible Person or Nominated Person {(if

any) must check all media releases and statements prior to their publication and
make sure that workers who may speak to the media are aware of issues around
defamation laws. See 7.9,7.10-11.

Branch offices: centres operating branch offices must ensure that they comply
with reievant jegal profession laws and that staff in branch offices are suitably
qualified, supervised and trained in and comply with any risk management
processes and policies including this Guide. See 7.3.16.
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Workloads: the management committee and Responsible Person must ensure
that centres do not take on more work than staff can reasonably and safely
handte, that casework is kept within reasonabie limits and that workloads are
manitored to ensure they are kept at a manageable level and that adequate
supervision can be provided. See 7.4.

7 Volunteers: all new volunteers must participate in a training and orientation

program and receive an orientation package that includes information about

this Guide and its requirements and how to access it and about policies and

- procedures of the centre (at a minimum, the Conflict of Interest policy), including
office procedures, advice and casework guidelines. See 7.12. See als0 7.13,6.7.7,

6.7.23-30,6.7.73-75, 7.6.

Specialist, auspiced or hosted services and projects and auspiced CLCs
See generally 7.11 and see 3.6.20.

A specialist, auspiced or hosted service or project that is in a legal sense part of
and controlled by the centre must also comply with the mandatory companents
of this Guide and be supervised by the centre’s Responsible Person and/or
Nominated Person/s (if any}. See discussion at 7.11.

Any advice or casework done by the service/project must be opened as a record of
the centre, the service/project must use centre ietterhead (which may then have
a subheading in the name of the service/project), service/project workers must
sign correspondence over their stated position and the service/project must be
included in the annual cross-check of the centre.

Where a centre is an auspiced service of a larger entity, specific procedures must
be putin place to avoid and manage conflicts of interest. See 13.8 above and see
6.1.67-72.

Guidelines about centre work

Each centre must have written guidelines about the type of work (advice and
. casework, community legal education and law reform) they will and will not
. takeon.See 3.6.31and 8.1. Centres within the CLSP must also comply with the
“ - requirements of that program’s service agreement in relation to conduct of
services.

Intake — records and procedures

This section does not refer to contact with a person that only entails providing
information and/or referral. The following information must be recorded for all
clients at the point of initial contact: client’s name (including alternative spellings/
other names used etc), contact details, date instructions received, type of matter,
indication that a conflict check has been performed and, unless within the very
limited exceptions at 6.7.51-60, name/s of other parties. See 8.3.

There must be a unique client identifier for every client. This may be a name or
number/s. Where a file is opened it must have a unique file number. Al advice
records and files must be readily retrievable. Centres must have a centrai file
register and a filing system that allows all client matters to be located by name
and number and their status {open/closed} recorded. See 8.3.9 and 8.11.

CLSIS: centres that use the Community Legal Services Infermation System (CLSIS)
must implement the usage standards, data security and data protection measures
described at 8.7, Centres must ensure that workers and volunteers receive
appropriate CLSIS training.
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